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United States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA 


Carolyn Faulks and 
Edward A. Faulks, 

Appellants 

vs. 

Francis J. Schrider, Trustee, 
Appellee 


[April Term, 
[1939 
I No. 7393 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal under Title 25, Section 64, of the 
District of Columbia Code, from a judgment of the 
District Court of the United States for the District of 
Columbia, filed February 20, 1939, ordering and de¬ 
creeing that the appellee, and those under whom he 
claims, did acquire title to, and ownership of, certain 
property by adverse possession, prior to June 16,1936, 
and that the appellee is entitled to the entire fund in 
the Registry of the Court, the same being the proceeds 
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remaining from the condemnation of said property by 
the District of Columbia; and directing the Clerk of 
the Court to pay over to appellee the entire fund, 
amounting to $3,577.76, less the costs of the Clerk. 
(R. 21). 

Certain original aspects of this case have been before 
this Court previously, in Carolyn Faulks and Edward 
A. Faulks, Appellants v. Francis J. Schrider, Trustee, 
et al, Appellees, decided July 11, 1938, (69 D. C. Ap¬ 
peals 137). 

The original proceeding was instituted on June 16, 
1936, under the condemnation statute of the District 
of Columbia (Title 25, Sections 51-71, D. C. Code), 
and the instant proceeding was required under the 
Mandate of this Court entered in the original pro¬ 
ceeding, upon appeal. (R. 13). 

STATEMENT OF CASE 

The pertinent facts in this original proceeding were 
stated by this Court as follows (69 D. C. Appeals 137): 

“In 1936 the Commissioners of the District of 
Columbia commenced a proceeding in the court 
below to condemn land necessary for the extension 
of 8th Street, Jackson Street, and Kearney Street, 
in the City of Washington. The condemnation 
statute of the District of Columbia provides that 
whenever property is taken for the opening 
of a street, benefits, so-called, shall be assessed 
against the neighboring property in an amount 
equal to the damages awarded for the land con¬ 
demned, the result being that the cost of con¬ 
demnation is borne by the landowners and not by 
the municipality. Appellants own lots which abut 
on the new streets, and the jury assessed about 
$5000 against their property as the benefit which 
it will enjoy. At the same time the jury awarded 
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Appellee about $5000 as damages for the prop¬ 
erty over which the new streets were to be laid— 
which property, of course, abuts on appellants * 
lots. By Statute, assessed benefits are required 
to be paid into the Treasury, and damages are 
paid from the Treasury. Appellants, claiming 
title to the condemned land, opposed the Commis¬ 
sioners ’ payment to appellee of the amount award¬ 
ed as damages. Accordingly, the Commissioners 
deposited the money in the registry of the Court 
and left the parties to settle their dispute. The 
present controversy therefore does not involve the 
condemnation proceedings as such, but involves 
only the opposing claims of the parties to the land 
condemned, with the consequent right to the dam¬ 
ages awarded for its taking. 

“The undisputed facts are these: 

“In 1893 Thomas Armat and John M. Com¬ 
stock, as trustees, owned a large tract of land 
lying in the District of Columbia, which they 
divided into blocks lots and streets under the 
name ‘West Brooklrnd.’ A plat of the property 
was recorded by them in the office of the Recorder 
of Deeds as an exhibit to a deed conveying one of 
the lots. Thereafter in 1897 they conveyed to John 
M. Comstock certain of the subdivided lots de¬ 
scribed as follows: 

‘all Block numbered (23) Twenty-three contain¬ 
ing 30,422-63/100 square feet, and also lots 
Numbered (7) seven to 11 containing in the 
aggregate 15,838-91/100 square feet, all of said 
Lots and Blocks being in Thomas Armat and 
John M. Comstock Trustee’s subdivision known 
as West Brookland, as per plat of said subdi¬ 
vision recorded in the Office of the Recorder of 
Deeds for the District of Columbia in Liber num¬ 
bered 1848, at folio 496 et seq. one of the Land 
Records for the District of Columbia, together 
with all and singular the improvements, ways, 
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easements, rights, privileges and appurtenances 
to the same belonging, or in any-wise appertain¬ 
ing.’ 

“The lots thus conveyed to Comstock were 
shown on the plat as abutting on 8th Street, 
Keokuk Street (now Kearney) and Joliet Street 
(now Jackson); but the plat was never recorded 
in the surveyor’s office as provided by statute, so 
that there was no dedication to the District of 
Columbia of the property shown as streets. It is 
this identical property, platted as streets, which 
has now been condemned for the purpose of open¬ 
ing such streets. 

“Appellants are the successors in title of John 
M. Comstock. Their contention in this suit is that 
the conveyance to Comstock of the lots and blocks 
described above carried with it the fee to the 
center of the abutting streets, and that, as suc¬ 
cessors in title of Comstock, they own to the center 
of the streets abutting their property and to the 
full width of the streets where there was no land 
in the original subdivision abutting on the other 
side of the street. 

“In 1898 (the development probably having 
failed of its object) Armat and Comstock, trustees, 
conveyed to Baker and MaGuire, trustees, all the 
original tract of land except that portion conveyed 
to Comstock and that portion conveyed to three 
other persons. Appellee Schrider, trustee, is the 
successor in title of Baker and MaGuire, trustees, 
and as such claims title to the whole of the land 
which has been condemned. In other words, 
Schrider contends that no part of the property 
shown on the plat became vested in fee in Com¬ 
stock, and that, at most, Comstock and his suc¬ 
cessors in title acquired an easement over the 
street. The property when subdivided was un¬ 
improved, and neither then nor afterwards were 
any streets actually cut through or improved. 
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“From what has been said, it will be seen that 
the question is whether appellants’ predecessors 
in title took the fee to the center of the streets 
and to the full width of the streets where the 
streets were shown on the edge of the plat with no 
land in the subdivision abutting on the other side, 
or whether they acquired only an easement over 
the streets. The Court below sustained appellee 
Schrider’s contention that appellants had only an 
easement, and, on the theory that this easement 
had not been impaired, awarded the entire sum 
of money to appellee. 

“In our opinion the decision is wrong. We have 
never had occasion to pass on this question, but we 
think there can be no doubt that it is an estab¬ 
lished rule of the common law that a conveyance 
of land bordering on a street or road carries title 
to the center of the road or street if the grantor 
owns that far, unless the terms or circumstances 
of the grant indicate a limitation of its extent by 
the exterior lines thereof or unless an intention 
to retain title to the street clearly appears from 
the conditions of the conveyance_There is noth¬ 

ing in the language of the deed we are concerned 
with here which tends to show the grantors ’ intent 
to retain title to the bed of the abutting streets. In 
its absence and in the absence of words which by 
necessary implication could be held to show such 
intention, we think we should hold that appellee 
had no title to the bed of the streets. 

“ Second . It is insisted on behalf of appellee, 
however, that even though the rule is as we have 
stated it, appellants and their predecessors in title 
have been guilty of such laches as to estop them 
from obtaining relief in a court of equity, and also 
that the evidence is legally sufficient to give ap¬ 
pellee good title by adverse possession. The trial 
court, in deciding the case, discussed the question 
of abandonment and laches, and made a conclusion 
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of law that if appellants ever had any right to 
assert a claim of ownership in fee to the land in 
question, they were estopped and barred by rea¬ 
son of laches in not asserting it from 1898 until 
the present time. On the other hand, the court 
did not decide or hold that appellee had shown title 
by adverse possession, and in the lower court 
appellee clearly relied upon his claim of record 
title and not on title by adverse possession. We 
think it cannot be contended that fee simple title 
to real property may be lost by abandonment, 
laches, or estoppel. Even an easement acquired 
by express grant cannot be so lost. . . . Once title 
vests, it stays vested until it passes by grant, by 
descent, by adverse possession, or by some oper¬ 
ation of the law such as escheat or forfeiture; but 
it is elementary that title does not pass by the 
inaction of the owner. In the present case, there¬ 
fore, it is clear, we think, that if appellants got 
fee simple title to the land lying in the streets 
as shown by the plat—as we hold they did—then 
the only way they lost that title, if they lost it, 
was through appellee’s adverse possession. The 
lower court made no findings upon which we could 
hold that appellee established title by adverse 
possession, and in view of the unsatisfactory state 
of the record in this respect and in view also of 
the theory upon which the parties proceeded at the 
trial, we think it better to reverse the judgment 
and remand the case for a new trial on the ques¬ 
tion 'whether appellee is entitled to the fund as 
against appellants on the ground that he acquired 
title to the property involved by adverse posses¬ 
sion. • 

Reversed and remanded.” 

Following this decision, an Order on Mandate was 
entered and filed in the lower court on October 31, 
1938. (R. 13, 14). It will be seen therefrom that it 
was decreed that (1) appellants had title in fee simple 
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to 44,443.17 square feet of the total of 58,667.21 square 
feet of that part of Lot 803, Square 3650, which has 
been condemned by the District, subject to a claim of 
Francis J. Schrider, trustee, that the same has been 
divested by adverse possession by himself and his 
predecessors in title; that the sum in the Registry of 
the Court attributable to the land to which appellants 
have such title subject to such claim is 75.76 per cent 
of the net sum of $4,196.16, theretofore deposited in 
said Registry, subject to the Clerk’s Registry fees and 
a decision as to certain other expenses; and that the 
cause be set for trial on the question of whether 
Francis J. Schrider or those under whom he claims 
acquired title to the property involved by adverse pos¬ 
session. 

Thereafter, on motion of Carolyn Faulks and Ed¬ 
ward A. Faulks, the American Security and Trust 
Company, Washington, D. C. was made a third party 
defendant. That defendant then moved for a separate 
trial of the issues presented by the third party com¬ 
plaint and the answer of the third party defendant 
thereto; and such separate trial was ordered Novem¬ 
ber 29, 1938 (R. 14, 15, 16), but has not yet taken 
place, the final determination upon the issues between 
appellants and Schrider being awaited. 

The trial, as ordered, took place (R. 17) on the 
question whether Schrider or his predecessors had 
acquired title by adverse possession to the property 
involved, and on January 16, 1939, Mr. Justice Bailey, 
who heard the case, filed his Memorandum Opinion, as 
follows: (R. 16) 

“On the whole case I am of the opinion that 
Francis J. Schrider and those from whom he 
claims have made out a case of adverse possession 
and that he is entitled to the fund in Court. 
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While it may be their actual physical possession 
of the property for the required period has not 
been shown, yet the actual cultivation of the prop¬ 
erty, although perhaps not continuous for the full 
period of fifteen years at any one period, coupled 
with a claim of ownership, open and notorious, 
for more than that length of time and the payment 
of taxes for much more than the required period, 
do show such adverse possession as to vest title.” 

The Findings of Fact, Conclusions of Law, and Judg¬ 
ment of the lower court appear on pages 17 to 21 of 
the printed record. The Judgment decreed (R. 21) 
that Schrider did acquire title to, and ownership of, 
the property, by adverse possession, prior to June 
16, 1936, and that he is entitled to the entire fund in 
the Registry of the Court. 

Appellants, on March 7,1939, filed Notice of Appeal, 
and also a supersedeas bond. Their Assignments of 
Error, five in number, (R. 22, 23) are based on the 
principal Assignment, namely, that the Court erred 
in finding that Schrider did acquire title to the prop¬ 
erty in question by adverse possession. 

The Statement of the Testimony appears on pages 
23 to 32 of the printed record. 

STATUTES INVOLVED 

There are three provisions of the District of Colum¬ 
bia Code concerning adverse possession wdiich may be 
pertinent here, namely, 

(a) Title 25, Section 1, Chapter 1 (Act of March 
3, 1901, Chapter 854, Sec. Ill, 31 Stat. 1207; June 30, 
1902, Chapter 1329, 32 Stat. 524); 

(b) Title 24, Section 341, Chapter 12 (Act of March 
3,1901, Chapter 854, Sec. 1265, 31 Stat. 1389; June 30, 
1902, Chapter 1329, 32 Stat. 542); 
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(c) Title 24, Section 175, Chapter 7; and Title 25, 
Chapter 1, Section 2 (Act of March 3, 1901, Chapter 
854, Sec. 999, 31 Stat. 1349). 

Section 1, Chapter 1, Title 25 provides that when 
title to any real estate shall have become vested by 
adverse possession, the holder may file a bill to have 
title perfected. Rights of infants or others under 
legal disability are saved for a period of two years 
after removal of their disability, provided that the 
entire period during which such rights shall be pre¬ 
served shall not exceed 22 years from the time such 
rights accrue to the complainant or to those under 
whom he claims. 

Section 341, Chapter 12, Title 24, provides that no 
action shall be brought for the recovery of lands, tene¬ 
ments, or hereditaments, after 15 years from the time 
the right to maintain such action shall have accrued, 
and provides a disability period of five years. 

Section 175, Chapter 7, Title 24, is identical with 
Section 2, Chapter 1, Title 25, and provides: 

“In an action to recover vacant and unimproved 
lots of ground, it shall not be necessary, in order to 
maintain the defense of adversary possession, to show 
that the premises in controversy had been inclosed; 
but if it appear that the property had been assessed 
for taxation to the defendant, or those under whom 
he claims, and that he or they had regularly paid the 
taxes on the same and were the only persons who had 
exercised control over the same for a period of fifteen 
years before the bringing of the action, such facts 
shall be the equivalent of possession by actual inclo¬ 
sure. ” 

In view of the above, appellants believe that the 
period for establishing adverse possession in the Dis- 
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trict of Columbia is fifteen years; that if such posses¬ 
sion is established, it will give title; and that if such 
title is established it will not thereafter be lost by 
failure to continue the adverse possession. 

STATEMENT OP POINTS 
I 

The burden of establishing title by adverse posses¬ 
sion is upon the appellee. 

n 

Upon the facts found, it is affirmatively established 
that there has been no actual, open and notorious, hos¬ 
tile, exclusive, adverse possession for any continuous 
period of fifteen years. 


m 

Title by adverse possession has not been acquired 
by payment of taxes. 

SUMMARY OF ARGUMENT 
I 

This Court has previously adjudged that fee simple 
title to this land vested in appellants. 

The burden of proving adverse possession is in all 
cases upon him who sets it up and relies on it, all pre¬ 
sumptions being in favor of the legal holder. 

n 

The findings of fact made by the lower court, to 
which no exceptions were taken, affirmatively show that 
there has never been actual possession by appellee, or 
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his predecessors, for any continuous period of fifteen 
years. 

Such findings at the most show possession during 
two periods, each substantially less than fifteen years, 
and separated from each other by an intervening 
period of nine years. No actual possession whatever 
was found for any specified period after the termina¬ 
tion of the second inadequate period or occupancy. 

in 

The payment of taxes for more than the required 
period, assuming that taxes have been so paid, is insuf- 
ficent to give title by adverse possession, inasmuch as 
it is affirmatively shown by the lower court’s findings 
that there has never been actual, adverse possession 
for any continuous period of fifteen years. Section 2, 
Chapter I, Title 25, (D. C. Code) is inapplicable, since 
that section requires a showing of exclusive exercise of 
control for fifteen years, in addition to the regular 
assessment and payment of taxes. 

This Section is inapplicable for the further reasons 
that (1) this is not a proceeding to recover vacant and 
unimproved lots, (2) the taxes were not regularly paid 
by appellee or his predecessors for fifteen years before 
the bringing of the action, and (3) there is no finding 
that the property in question was “vacant and unim¬ 
proved.” 

POINT I 

The Burden of Establishing Title by Adverse 
Possession Is Upon Appellee 

This court held in the earlier appeal that title to 
the real estate in question had vested in appellants and 
that “the only way they lost that title, if they lost it, 
was through appellee’s adverse possession.” As the 
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lower court had made no findings upon which this 
court might determine whether or not appellee estab¬ 
lished title by adverse possession, the case w T as re¬ 
manded for a new trial on the question "whether ap¬ 
pellees had acquired title to the property involved by 
adverse possession. (Faulks et al, Appellants, v. 
Schrider, Trustee, Appellee, 69 D. C. App. 137) 

Since appellant’s legal title to the fee is established, 
appellant is entitled to the fund in question unless 
appellee sustains the burden of proof on the issue of 
adverse possession. The burden of proof of adverse 
possession is in all cases upon him who sets it up 
and relies on it. 

Holtzman v. Douglas, 5 App. D. C. 397 

Van Bibber v. Frazier, 17 Md. 436 

Archibald v. N . F. Central R. R. Co., 157 N. Y. 

574, 52 N. E. 567 

As has been stated, “All presumptions are in favor 
of the legal holder, and the burden of overcoming them 
rests with him who assails the legal title.” 

Evans v. Welch, 29 Colo. 355, 364, 68 Pac. 776 

Claimant must show every element necessary to con¬ 
stitute a title under the statute of limitations, failing 
which it is the duty of the Court to instruct that there 
is not sufficient evidence to entitle him to recover. 

DeHaven v. Lanhill, 31 Pac. 120 

Thus, appellee was required to sustain the burden 
of showing that his possession was actual, open and 
notorious, continuous for the full time required by the 
statute, exclusive, hostile and under claim of right. 
Unless appellee has sustained this burden, under the 
previous holding of this court appellants are entitled 
to the fund. 
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POINT n 

Upon the facts found, it is affirmatively established that 
there has been no actual, open and notorious, 
hostile, exclusive, adverse possession for any con¬ 
tinuous period of fifteen years. 

On this point, appellants rest upon the findings of 
fact made by the lower court. 

Introductory 

To recapitulate, for the purposes of this point: 

By deed dated February 18, 1893, a certain John 
Baker, being the owner of a large tract of land, which 
includes Lot 803, in Square 3650 (the property in ques¬ 
tion, which has been awarded damages), and which also 
includes Parcel 133-38, and lot 800 in Square 3832, 
(against which benefits have been assessed), sold and 
conveyed said tract of land to Thomas Armat and 
John M. Comstock, trustees, (R. 8,11,12). Thereafter, 
by deed dated July 27, 1897, Armat and Comstock, 
trustees, conveyed to John M. Comstock certain of the 
above large tract of land, (R. 8), and appellants are 
the successors in title to John M. Comstock. (R. 9) 
Under the decision of this court in the prior appeal, 
this conveyance vested in appellants’ predecessors title 
to the fee of the property in question. 

By deed dated June 30, 1898, Armat and Comstock, 
trustees, conveyed to Baker and Maguire, trustees, all 
of the aforesaid large tract of land previously con¬ 
veyed by John Baker, except the portion conveyed to 
appellant’s predecessor, Comstock. (R, 9, 10). Ap¬ 
pellee is the successor in title of Baker and Maguire, 
trustees, to such parts of, and interests in, the orig¬ 
inal large tract of land as were not conveyed by the 
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successive persons having title thereto. (R. 10). Under 
the prior decision of this court, this conveyance did 
not vest in appellee’s predecessor, title to the prop¬ 
erty in question. 

The lower court found the following facts with re¬ 
spect to occupancy of the property in question from 
the time of the conveyance last above mentioned, up to 
the date of the institution of the condemnaion proceed¬ 
ings on June 16, 1936 (R. 19): 

“After the conveyance by Thomas Armat and 
John M. Comstock, Trustees, to John A. Baker 
and John Maguire, Trustees, on June 20, 1898, 
which is set forth in the said stipulation filed April 
20, 1937, in the above-entitled cause, the children 
of John Maguire farmed the property known as 
Lot 803 in Square 3650 from 1898 to 1*911. From 
that time until 1918, the property was not occu¬ 
pied, and it grew up in weeds and briars. In 
1918 Omer Williamson moved to a house adjoin¬ 
ing the property and in 1920 rented the property 
for gardening purposes from John Maguire. The 
property was then and thereafter generally known 
in the neighborhood and referred to by its resi¬ 
dents as the Maguire estate property. Williamson 
farmed the property until 1928. John Maguire 
also gave Williamson permission to construct a 
drive over part of the property to Williamson’s 
garage. In 1926 Francis J. Schrider became trus¬ 
tee for the property succeeding to the title of 
John A. Baker and John Maguire, trustees, and 
he gave Omer Williamson permission to continue 
his use of the property. Schrider went to the 
American Security and Trust Company in an 
effort to obtain its cooperation in selling the whole 
tract, including Lot 803 claimed by him as Trustee, 
and the abutting property held by the American 
Security and Trust Company as trustee. In 1932 
Schrider complained to the Clay Products Com¬ 
pany about a concrete mixer on part of the land. 
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In 1934 he gave leases to Margaret O’Leary, 
Omer Williamson and Germaine Goettelmann for 
parts of the land. Schrider also made efforts to 
sell the land.” 

No exceptions were taken to the above findings. 

Maguire Possession 

According to the findings of the lower court, the 
property in question was farmed by the children of 
John Maguire, appellee’s predecessors, from 1898 
(after June 30), to 1911 (no date specified). Assuming 
that the finding, properly interpreted, means that the 
property was farmed throughout 1911, the total occu¬ 
pancy by the children of John Maguire is l*! 1 /* years. 
Appellants have not deemed it necessary to except to 
this finding, despite the fact that the evidence sup¬ 
porting it is meager and in some respects indefinite 
and uncertain. As a matter of law, occupancy of such 
length is insufficient to establish title by adverse pos¬ 
session. 

Intervening Period 

The findings affirmatively show that from 1911 until 
1918, “the property was not occupied, and it grew up 
in weeds and briars.” 

Williamson Possession 

The lower court found that in 1918 one Omer Wil¬ 
liamson moved to a house adjoining the property, and 
in 1920 rented the property for gardening purposes 
from John Maguire. Obviously the fact that William¬ 
son moved to a house adjoining the property has no 
bearing on the issue of adverse possession. 

Therefore, so far as appears from the findings, the 
property was not occupied from 1911 until 1920. 
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Williamson farmed the property until 1928, a period 
of only eight years. 

Final Period 

From the findings it does not appear that the prop¬ 
erty was occupied by appellee or any predecessor sub¬ 
sequent to 1928. As a matter of fact, in 1932 appellee 
complained to an outsider—The Clay Products Com¬ 
pany—about a concrete mixer on part of the land, 
indicating that at that time there was a sort of occu¬ 
pancy of the property by a third party. The findings 
also show that in 1934 appellee gave leases to certain 
parties for parts of the land, but there is no finding 
as to the length of occupancy of the lessees; and as 
the condemnation proceeding was instituted in 1936, 
such lessees cannot have been in possession of any part 
of the property as tenants of appellee for more than 
two years. 

On the foregoing affirmative findings of the lower 
court, no adverse possession is shown for any con¬ 
tinuous period of fifteen years. 

If the record owners of the property had examined 
it at any time during the intervening period or final 
period above described (with the exception, possibly, 
of an interval of at the most two years during the final 
period), they would have found no evidence of any 
“actual, exclusive, open and notorious, or hostile pos¬ 
session.’ ’ 

Since it affirmatively appears from the lower court’s 
findings that the property was never in the actual pos¬ 
session of appellee or his predecessors for any con¬ 
tinuous period of fifteen years, the following additional 
facts found by the lower court are immaterial and 
irrelevant to the issue of adverse possession: viz., that 
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after Williamson rented the property for gardening- 
purposes from John Maguire in 1920 “the property 
was then and thereafter generally known in the neigh¬ 
borhood and referred to by its residents as the Maguire 
estate property”; that appellee, at some undesignated 
time, “went to the American Security and Trust Com¬ 
pany in an effort to obtain its cooperation in selling 
the whole tract, including Lot 803, claimed by him as 
trustee and the abutting property held by the Ameri¬ 
can Security and Trust Company as trustee”; and that 
appellee “also made efforts to sell the land.” (R. 19). 
These facts might have been material as evidencing a 
possession which was “hostile, under claim of right,” 
if they had occurred during a continuous period of 
fifteen years of actual possession of the property; but 
no such period of possession has been shown. Such 
findings do not enlarge or validate an inadequate 
period of occupancy. Obviously the title to real estate 
cannot be transferred or affected by the general rep¬ 
utation in the neighborhood or by mere rumor, no mat¬ 
ter how long or how erroneously entertained. Ob¬ 
viously also, title cannot be affected by efforts on the 
part of one not a true owner to make a sale of it. Such 
facts if coupled with continuous possession for the re¬ 
quired period might be significant, but without such 
possession they have no legal effect. 

The rule as to the establishment of adverse posses¬ 
sion is clearly stated in Bradshaw v. Stott, 4 App. D. C., 
527, 533 (1884), in which the Court cited Ward v. 
Cochran, 150 U. S. 597, and said: 

“* * * In that decision the rule is recognized 
and distinctly affirmed which requires that five 
elements should concur to create an estate by 
adverse possession, namely, that it should be 
actual, exclusive, open and notorious, hostile to 
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the true owner, and continuous for the period of 
limitations. The possession must be actual, not 
constructive, except, of course, in so far as actual 
possession of a part with a claim of title to the 
whole mav be extended bv construction to include 

» I « 

the whole. It must be exclusive in so far as that 
one of several trespassers may not date the be¬ 
ginning of his adverse possession from the begin¬ 
ning of his own trespass, while there are co-tres¬ 
passers holding independently of him. It must 
be open and not secret, visible to any one who 
has occasion to see the property, and therefore 
notorious. And it must be in derogation of the 
true owners’s title, adverse and hostile to it, as 
well as uninterrupted for the statutory period.” 

Inasmuch as the record title to the property in ques¬ 
tion is definitely in appellants as determined by this 
court, the burden is undeniably upon appellee to show 
a clear case of title by adverse possession. Adverse 
occupancy for the entire statutory period must be 
shown. There can be no indulgence of a presumption 
in favor of continued adverse occupancy. A heavy 
burden rightly rests upon one who wishes to dispute 
a record title, especially when, as in the present case, 
the record title was created by his own predecessor. 

“When a state of facts is proved to exist, it is 
sometimes presumed to continue, in the absence 
of evidence to the contrary; but we do not under¬ 
stand this to apply to proof of possession under 
the statute of limitations. A party who claims 
title by adverse possession must prove a continued 
actual possession for the period prescribed by 
law. He cannot, by proof of possession for a part 
of the time, shift the burden upon his adversary 
of showing an abandonment”. Wood v. Hull, 90 
Texas 228, 38 S.W. 165 (1896). 




19 


The same rule in other phraseology is stated in a 
Note on “Continuity in Adverse Possession”, 10 Texas 
L. Rev. 462 (1932): 

“Clearly the burden of persuasion is on the 
claimant to show continuity of possession for the 
period of the statute, and he does not shift the 
burden by showing possession for different parts 
of the period. That is, it is for the claimant to 
show possession during the entire period, and 
not for the opponent to show gaps”. 

In the present case, the lower courts’ findings affirma¬ 
tively show the gaps in the continuity of possession. 

No rule of law with respect to adverse possession 
finds more emphatic statement by the courts than the 
requirement that there be continuity of adverse posses¬ 
sion during the entire statutory period. Thus this 
court has said: 

“It has been said that if there be one element 
more distinctly material than another in con¬ 
ferring title by adverse possession, where all 
requisites are so, it is the existence of continuous 
adverse possession. If the continuity of the pos¬ 
session be broken for a single day before the 
twenty years have elapsed, the previous possession 
goes for nothing, and the wrong-doer must com¬ 
mence de novo’\ Reid v. Anderson , 13 App. D. C. 
30, 36 (1898). 

According to legal doctrine, the seisin of the true 
record owner revests instantaneously, when the actual 
possession of the trespasser ceases. Practically, the 
requirement of continuity is imperative in order that 
the true owner may discover the existence of the con¬ 
tinuing trespass. Only once in every 15 years need 
the owner investigate to see whether anyone is on his 
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land, and if at that time the trespasser is out of pos¬ 
session, the owner is in no wise apprised of the adverse 
claim of the trespasser. Continuity thus becomes an 
absolute requirement; and each break in the con¬ 
tinuity destroys all previous running of the statute. 
Innumerable cases have recognized the essential qual¬ 
ity of continuity. 

In a recent case, the Vermont Supreme Court used 
almost verbatim the words of this Court: 

“Once the running of the statute is interrupted, 
the possession of the true owner intervenes, the 
previous hostile possession goes for naught, and 
the claimant must begin de novo”. Smith v. Ver¬ 
mont Marble Co., 99 Vt. 384, 133 Atl. 355 (1926). 

It has been stated that the rule is “ ... there must 
be such a continuity of possession as will furnish a 
cause of action for every day during the whole period 
required to perfect title by adverse possession . . . 
Doctor v. Turner, 251 Mich. 175, 231 N. W. 115 (1930). 

In Virginia and West Virginia equally strong state¬ 
ments of the rule are found: 

“A continuous adversary possession for the 
requisite period is universally regarded as, per¬ 
haps, the most material element in conferring 
title”. Stonestreet v. Doyle, 75 Va. 356, 371. (1881). 

“The moment the premises become vacant, that 
moment the owner, by reason of his legal title, 
will be regarded in the constructive possession, 
and the adverse possession of the wrong-doer at 
an end. It is, therefore, absolutelv necessarv that 
the adverse occupancy shall be continuous, open, 
visible and exclusive in order to effect a bar of 
the title of the true owner”. Core v. Faupel, 24 
W. Va. 238, 247 (1884). (Italics ours) 
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Numerous Texas cases have developed in some de¬ 
tail the requirement of continuity. As was said in 
Odern v. Leahy, 264 S.W. 218, 219 (Tex. Civ. App. 
1924): 

“The flag raised and planted over the property, 
so to speak, must not be allowed to dip but to float 
continuously”. 

One year skipped in the cultivation of the soil was 
fatal in Wilson v. Nugent, 91 S.W. 241 (Tex. Civ. App. 
1906). 

And, more recently, an eight month gap in the oc¬ 
cupancy of land upon which the claimant had erected a 
home and several smoke houses resulted in wiping out 
the previous years of adverse occupancy. Hardy v. 
Bumpstead, 41 S.W. (2d) 226 (Tex. Comm. App. 1931). 

POINT III 

Title by Adverse Possession Has Not Been Acquired 
by Payment of Taxes 

In his Memorandum Opinion (R. 16) Mr. Justice 
Bailey gives “payment of taxes for much more than 
the required period”, as the factor which, coupled 
with the facts found and discussed above under Point 
II, establishes such adverse possession as to vest 
title. 

Prior to the adoption in 1901, of the Code containing 
Title 25, Chapter I, Section 2, it was clear that payment 
of taxes did not establish adverse possession. Thus 
in Keefe v. Bramhall, 3 Mackey 551, 568 (1885), this 
Court said: 

“In this case there was no actual possession un¬ 
til the year 1870, and from that date we have thir¬ 
teen years of adverse possession by the com- 
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plainant. But thirteen years of adverse posses¬ 
sion does not make a title. It requires twenty 
years of adverse possession to make a good title, 
and that possession must be open, notorious and 
actual, not constructive. Payment of taxes does 
not amount to adverse possession; nor does re¬ 
cording a deed amount to it, and for the reason 
that it is not visible, open and notorious, and more 
it is not actual. There is not an authority in the 
boohs ivhich supports or give countenance to the 
pretext that a man can be ousted of the title to his 
property by some other person paying his taxes, 
and by simply getting a tax deed for the land. The 
tax deed must either he valid or there must be 
actual, open, notorious, visible adverse possession 
against all the world for twentv vears. * * * 

“To meet these difficulties, the complainant 
avers that he has a right to be considered in pos¬ 
session of the property, because the tax deed was 
recorded in 1841, and that gives him color of title, 
and that he has been paying taxes upon the prop¬ 
erty himself, and those under whom lie claims have 
also paid taxes, but that cannot eke out adverse 
possession, because the payment of taxes and the 
recording of the deed are no part of adverse pos¬ 
session. The complainant, therefore, so far as this 
court can see, has no title upon this record, either 
under the tax sale or by means of adverse pos¬ 
session.” (Italics our). 

Numerous decisions may be cited which accord with 
the view expressed by this court—that the payment 
of taxes on a tract of land does not constitute adverse 
possession thereof. 

Merrifield v. Buckner. 41 X.M. 442, 70 P, (2d) 
896 (1937) 

Turk v. Wilson’s Heirs. 226 Kv. 78. 98 SW (2d) 
4 (1936) 
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“The continuous payment of taxes of itself is not 
sufficient to show adverse possession.” Chapman 
v. Templeton, 53 Mo. 463, 465 (1873). 

Lutcher v. Allen, 95 SW 572 (Tex. Civ. App. 
1906) 

“ . . . this court has held that looking after and 
paying taxes on wild lands and town lots is not 
adverse possession.” Douglas v. Aldridge, 90 Fla. 
51, 105 So. 145, 146 (1925).' 

Mitchell v. Gunter, 170 Va. 135, 152 SE 466 
(1930) 

Riding v. Seccombe, 88 Cal. App. 238, 263 Pac. 
362 (1928) 

As the Louisiana Supreme Court said, “The pay¬ 
ment of taxes is not possession. It is at most only evi¬ 
dence of intent to possess”. Vance v. Rant ell, 178 La. 
749,152 So. 513 (1934). 

Section 2, Chapter I of Title 25, of the District of 
Columbia Code dates from the enactment of the Code 
by the 56th Congress, on March 3, 1901. Counsel have 
made an examination of (1) the Congressional Record 
for that Congress; (2) the Report of the House Com¬ 
mittee of the District of Columbia accompanying the 
presentation of its bill covering this Code; and (3) 
the Miscellaneous Papers at the Library of Congress, 
of the House Committee for the District of Columbia 
in the 56th Congress. However, no material or state¬ 
ments appear therein which might assist in the inter¬ 
pretation of the provisions of this Section. 

Possibly this Section may be explained by reference 
to the Maryland law. At common law it is the general 
rule that inclosure is not essential to adverse posses¬ 
sion. However in Maryland it was held at common 
law, until changed by statute in 1852, that where a per¬ 
son claims by possession only, without showing any 
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title, he must show an exclusive adverse possession by 
inclosure, and his claim cannot extend beyond it. 

See Warner v. Hardy , 6 Md. 525; Casey v. Inloes, 1 
Gill 430; Hammond v. Warfield, 2 Harr. & J. 151; Cre- 
sap v. Hutson, 9 Gill 269; Armstrong v. Risteau, 5 Md. 
256; Hoye v. Swan, 5 Md. 237. 

The Act of 1852 provided that “actual inclosure shall 
not be necessary to prove possession, but acts of ex¬ 
clusive user and ownership, other than inclosure, may 
be given in evidence to the jury to prove possession.” 
2 Bagby, Annotated Code of Maryland, Art. 75, Sec. 84. 

It is possible that the section of the District of Co¬ 
lumbia Code under discussion was enacted to clarify 
the law of the District of Columbia, and to avoid the 
application of the old Maryland rule. 

No cases have been found which interpret the mean¬ 
ing of this section of the District Code. However, it 
is submitted that the plain wording of this Section re¬ 
quires not merely that taxes shall have been paid for 
the required period, but also that the adverse possessor 
shall have exercised exclusive control over the prop- 
ty, i.e., have had actual possession of it, for the sta¬ 
tutory period. Since it affirmatively appears that ap¬ 
pellee and his predecessors never exercised control, ex¬ 
clusive or otherwise, over the property for any con¬ 
tinuous period of fifteen years, it is submitted that this 
section of the Code is inapplicable. 

Furthermore, it is clear that this section of the Code 
by its terms can only be used as a matter of defense. 
It applies to “an action to recover vacant and unim¬ 
proved lots of ground”, which this proceeding is not. 
As above stated, we have found no case construing the 
statute, and must rely upon its verbiage and its posi¬ 
tion in the Code. The statute is found in Chapter 23 of 
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the original Code of the District of Columbia (31 Stat. 
1189, et seq.). The chapter relates to “Ejectment”, 
and the section is as follows: 

“ In an action to recover vacant and unimproved 
lots of ground it shall not be necessary, in order to 
maintain the defense of adversary possession, to 
show that the premises in controversy had been 
inclosed; but if it appear that the property had 
been assessed for taxation to the defendant, or 
those under whom he claims, and that he or they 
had regularly paid the taxes on the same and were 
the only persons who had exercised control over 
the same, for a period of fifteen years before the 
bringing of the action, such facts shall be the 
equivalent of possession by actual inclosure.” 

The present proceeding arose under Section 65 of 
Title 23 of the present Code. It is not “an action to 
recover vacant and unimproved lots of ground.” 
Appellee is not “the defendant”. As a matter of 
fact, it was appellee who originally filed the petition 
for payment of the fund to him. (R. 2). This proceed¬ 
ing is statutory, and really in the nature of an inter¬ 
pleader. 

Furthermore, taxes were not “regularly paid for a 
period of fifteen years before the bringing of the ac¬ 
tion,” since no taxes were paid by appellee after 1930 
(R. 26), the action was brought in 1936, and the taxes 
for the second half of 1925 were not paid by appellee 
until 1929. On the second half of 1925, within fifteen 
years before the bringing of the action, the property 
was sold for taxes, and not redeemed until 1929. (R. 
19, 25, 26). 

Finally, the section is, by its terms, applicable only 
with respect to “vacant and unimproved lots of 
ground”. The lower court has not found that the 
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property in question was “vacant and unimproved,” 
nor did the court in its findings or opinion hold this 
section applicable. Neither the lower court nor this 
court can indulge presumptions in favor of an alleged 
adverse possessor. 

It may be pointed out that there is no inequity ap¬ 
parent by reason of the payment of taxes by the appel¬ 
lee and his predecessors, because during the above 
stated intervals of time they have enjoyed the use and 
benefit of appellant’s land, without at any time making 
any accounting for the same. It seems quite likely 
on the facts as found, that the benefits derived from 
the periodical use of this land exceeded any amounts 
paid in taxes. 

CONCLUSION 

By order of the lower court on October 31, 1938, 
pursuant to the mandate of this court, it was ordered— 

“That * * * Carolyn Faulks and Edward A. 
Faulks had title in fee simple to 44,443.17 square 
feet of the total of 58,667.21 square feet of that 
part of Lot 803, Square 3650, which has been con¬ 
demned by the District of Columbia, subject to a 
claim of Francis J. Schrider, trustee, that the same 
has been divested by adverse possession by him¬ 
self and his predecessors in title.” (R. 13.) 

And the case was set for trial on the precise ques¬ 
tion of 


“whether Francis J. Schrider or his predeces¬ 
sors in title acquired title to the property involved 
by adverse possession.” (R. 14.) 

The law applicable generally, and also in this juris¬ 
diction, is well stated in 2 Corpus Juris, pp. 80-82 (Sec¬ 
tion 64): 
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“In order to perfect title by adverse possession, 
such possession must be continuous for the whole 
period prescribed by the statute of limitations; 
any break or interruption of the continuity of the 
possession will be fatal to the claim of the party 
setting up title by adverse possession; and the 
length of time a break or interruption in the pos¬ 
session exists is immaterial. Continuity is the 
very essence of the doctrine and policy of the 
statute of limitations. It has been said that if 
there be one element more distinctly material than 
another in conferring title by adverse possession, 
where all requisites are so, it is the existence of a 
continuous adverse possession. There must be 
such continuity of possession as will furnish a 
cause of action for every day during the whole 
period required to perfect title by adverse posses¬ 
sion”, citing an unusually large number of cases, 
including Peabody v. U. S.. 175 U. S. 546; Holtz- 
man v. Douglas , U>8 IT. S. 278; Reid v. Anderson, 
13 App. I). C. 30; Bradshaw v. Stott, 4 App. D. C. 
527; Ebbinghans v. Killian, 12 App. I). C. 247; 
Joseph v. Bona parte, 118 Md. 591 ; Ilaekett v. Web¬ 
ster, 97 Md. 404; Hillside Coal Company v. Zeiyler, 
21S Pa. 319; Kelle v. Eye, 79 Pa. 15; Bliss v. John¬ 
son, 94 X. Y. 235; Hamlin v. Peo, 140 X. Y. S. 643. 

Appellee has not sustained the burden of proof, and 
accordingly it is urged that appellee and his predeces¬ 
sors did not acquire title to the property involved by 
adverse possession, and that appellants are entitled 
to that part of the fund in the Registry of the Court 
attributable to this property. 

Respectfully submitted, 

John Watt aw a, 

Joseph P. Tumulty, Jr., 
Attorneys for Appellants. 
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BRIEF FOR APPELLEES 


STATEMENT OF CASE 

Appellants’ statement sets forth excerpts from the 
opinion of the Court of Appeals in the case previously 
before the Court between the same parties, reported 
in 69 App. D. C. 137, 99 Fed. 2nd 370, and the facts 
as to how the respective claims of the parties arose 
are correct, except it will be borne in mind that the 
opinion was confined to consideration of the question 
of fee title in an abutting owner to the center of a pro¬ 
posed street, shown on a plat, and without regard to 
the question of adverse possession, which is the only 
issue in this appeal. 
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The statement is supplemented by showing that John 
M. Comstock died February 5, 1899, leaving a will, 
duly admitted to probate and record, in which all his 
real estate was devised to the American Security and 
Trust Company in trust for the benefit of his daughter, 
Minnie N. Ely, giving her the power to direct the dis¬ 
tribution of the trust estate in her last will and testa¬ 
ment (R. 17-18). The daughter died on June 21, 1936, 
devising the remainder of the trust estate to the 
appellants (R. 18). 

The record discloses that the land taxed as Lot 803 
in Square 3650 (the real estate here involved) was 
regularly assessed for taxation in the name of the ap¬ 
pellee and his predecessors in title for forty years 
(R. 3, 19, 20 and 27) and the land records were such 
as to result in an opinion by the District, Lawyers and 
the Washington Title Insurance Company, that, ac¬ 
cording to the records, the title was good in fee simple 
in the appellee (R. 2 and 4). Although the opinion 
of the title company was found to be erroneous by the 
opinion of this court in the prior case, it is mentioned 
for the purpose of showing that appellee always 
claimed ownership under color of title. 

SUMMARY OF ARGUMENT 

I 

The burden of proving adverse possession has been 
met by the appellee. 

II 

Actual Possession does not mean continuous physi* 
cal possession. 
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in 

Where the owner of the legal title acquiesces in the 
ownership of the adverse claimant, only slight acts of 
ownership are necessary. 


IV 

Appellee is entitled to the benefit of Title 25, 
Chapter I, Section 2 of the Code of 1929. 

I 

The Burden of Proving Adverse Possession Has Been 

Met by the Appellee 

It is conceded by appellants that the statutory period 
of adverse possession is fifteen years, under Title 25, 
Chapter 1, Section 1, of the Code of Laws for the 
District of Columbia, fixed by the provisions of Title 
24, Chapter 12, Section 341 of the Code. That period 
is specifically prescribed in Title 25, Chapter 1, Sec¬ 
tion 2 of the Code. 

It is conceded by appellee that the burden of proving 
adverse possession is upon him who relies upon it, but 
it is contended that appellee has sustained that burden. 
For the purpose of determining that question, it be¬ 
comes necessary to review the evidence, and as a state¬ 
ment of the testimony appears in the Record on pages 
23 to 36, inclusive, attention of the Court is respect¬ 
fully invited to same. 

The appellants do not contend that any part of Lot 
803 was ever conveyed to their predecessor, Comstock, 
but they base their claim upon the fact that in the 
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conveyance to Comstock of all of Block 23, and lots 7 
to 11, in Block 22, the deed referred to a plat of a 
subdivision of “Metropolis View”, which was recorded 
in the Office of the Recorder of Deeds, and on which 
plat the property in dispute was shown as street prop¬ 
erty abutting the land conveyed to Comstock, whereby 
they acquired as matter of law, legal title to the center 
line of the abutting street. 

The statement on page 18 of appellants’ brief that 
“inasmuch as the record title to the property in ques¬ 
tion is definitely in appellants as determined by this 
court .* * *” is in error, because the records do not 
show a convevance to them of Lot 803. It is true the 
court held them to be the legal owners, but prior to 
the court’s decision, according to the land and tax 
records, appellee was the record owner. 

The evidence shows that Schrider and his prede¬ 
cessors have never doubted that they were the undis¬ 
puted owners of Lot 803 in Square 3650 until the 
Faulks’ claim after the condemnation award. The 
property had been conveyed to them in 1898 and subse¬ 
quently assessed to them for taxes in accordance with 
the tax records of the District of Columbia, and they, 
in fact, regularly paid taxes for the entire period until 
1931. Payments of taxes were not introduced in evi¬ 
dence for the period between 1898 and 1907 because 
of the fact that the records of Mr. Baker covering that 
period could not be found, as explained by the witness 
Mr. Beach, but the reference in Mr. Baker’s ledger to 
the location of the tax receipts is evidence that the 
taxes were paid on this property prior to 1907 by the 
Maguire Estate (R. 33). The tax certificate intro- 
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duced (R. 27 and 31), together with the ledgers, shows 
regular payment of taxes from 1907 to 1926 inclusive, 
a period of twenty (20) years, and the tax receipts 
offered in evidence and identified by the witness 
Schrider, show tax payments by him from 1927 to 1930 
inclusive, making in all a period of twenty-four (24) 
years regular payment of taxes actually proved. 

It will be recalled that the claimants, Faulks, pro¬ 
duced no witnesses to dispute any of the evidence 
offered by Schrider, and that no contention has been 
made, prior to the condemnation award, that Schrider 
did not own this property. There was no testimony 
introduced to show that the American Security and 
Trust Company, which was trustee under Comstock’s 
Will, and as such, owners of Comstock’s property, ever 
disputed Schrider’s title, or contended that it was the 
owner of the property. It may, therefore, be assumed 
that the American Security and Trust Company re¬ 
garded Schrider as the owner of the property. The 
appellants did not become owners until June 21, 1936, 
and took no part in the condemnation proceeding until 
after the award had been made. 

The evidence further shows it was cultivated by the 
Maguires from June 30, 1898, until 8 or 10 years after 
1903 (R. 23). This makes a minimum period of 13% 
years, and a maximum period of 15% years. The 
Finding of Fact No. 3 (R. 19) fixes this period from 
1898 to 1911, a period of 13% years, the court having 
adopted the minimum period. As the evidence was not 
contradicted, and the appellant produced no evidence, 
the Court’s finding for the maximum period of 15% 
years would have been equally as well supported by 
the evidence. 
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The evidence also shows that it was actually culti¬ 
vated again by a Mr. Williamson beginning in 1920, 
and extending over a period of eight (8) years, and 
that he actually used the driveway with permission of 
Schrider until five (5) or six (6) years ago, which would 
be until 1932 or 1933, and which takes in another period 
of actual use of the land by Mr. Williamson of a pos¬ 
sible fourteen (14) years. In addition to this, the 
evidence is in the record of the acts of ownership exer¬ 
cised by Schrider from the time of his appointment as 
trustee in 1926 down to and including his participation 
in the condemnation hearing in 1936, in which pro¬ 
ceeding no one appeared to contest his rights until 
after the award had been made; thus, taking into con¬ 
sideration jointly the evidence of the Williamson occu¬ 
pancy and the Schrider activities, a minimum period of 
sixteen (16) years is established. 

We believe that the foregoing evidence sufficiently 
sustains the burden of the appellee. 

n 

Actual Possession Does Not Mean Continuous 
Physical Possession 

in 

Where the Owner of the Legal Title Acquiesces in the 
Ownership of the Adverse Claimant, Only Slight 
Acts of Ownership Are Necessary. 

Appellants apparently base their contention of error 
upon the erroneous belief that continuous physical 
presence and possession is essential to obtaining title 
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by adverse possession. The courts speak of actual 
possession as being one of the essential elements, but 
this does not mean that the claimant must Be physically 
present upon the property without interruption, during 
the entire period he actually possesses the property, 
and especially is this true in the case of vacant and un¬ 
improved ground, such as this was, during the periods 
that it was not being cultivated. 

Furthermore, it is very apparent from the record 
in this case that the American Security and Trust Com¬ 
pany, Trustee, legal owners of the fee in the abutting 
property, has never regarded Lot 803 as belonging to 
the Comstock estate, and never paid taxes on same, or 
made any claims to it, and further, that it had actual 
knowledge of the facts, and believed appellee and his 
predecessors to be the owners. This is shown by the 
consideration of the facts in the case, and by appellee’s 
testimony that he went to the American Security and 
Trust Company to seek its cooperation in making a 
sale of his and their holdings, as an entirety. Under 
such circumstances, slight acts of ownership are suffi¬ 
cient to prove adverse possession because the reason 
for the requirement of visible possession is to put the 
actual owmer upon notice that an adverse claim is being 
made against his property, and where, as here, the 
actual owner acquiesces in the claim of title by the 
adverse claimant, strong evidence of open, hostile and 
notorious acts of ownership on the part of such adverse 
claimant is thereby rendered unnecessary. 

Such a situation as this existed in the case of Holtz- 
man v. Douglas, 5 App. D. C. 397, which case was 
affirmed by the Supreme Court of the United States in 
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168 U. S. 278. At Page 410 of the opinion, the Court 
of Appeals stated as follows: 

“Nor should the fact be ignored in this connec¬ 
tion that for upwards of twenty years the record 
owners of this property wholly neglected their 
duties to the public in regard to it, never sought to 
pay the taxes, and permitted the defendants to dis¬ 
charge the burden which it was encumbent upon 
themselves to bear, and it might well be supposed 
that they had abandoned the property and acqui¬ 
esced in the title which the defendants had ac¬ 
quired. In the case of Ewing v. Burnet, 11 Pet. 
41, 54, the Supreme Court of the United States 
said that ‘the uninterrupted payment of taxes on 
the lot for twenty-four successive years (by the 
party in possession) was powerful evidence of a 
claim of right to the whole lot.’ ” 

It should be borne distinctly in mind that Schrider 
and his predecessors were not trespassers or squatters, 
and have possessed the land in question under very 
strong color of title, undisputed by any person prior to 
the present claim. It is generally recognized that less 
frequency of acts of ownership is required with posses¬ 
sion under color of title than without it, and when an 
entry has been made under color of title, a less "weight 
of evidence is required than when the entry was made 
without it. 2 C. J. 53-55; Draper v. Short , 25 Mo. 197, 
69 Am. Dec. 462. However, in the instant case acts of 
ownership occurred more frequently than infrequently, 
as the evidence shows that the land was actually 
cultivated for a possible period of fifteen (15) years 
subsequent to 1898, which is sufficient to show actual 
occupation during that period, and is a sufficient sub¬ 
stitute for enclosure, tested by Title 25, Chapter 1, Sec. 
1 of the Code. 
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During the very few years between the time that the 
Maguire brothers ceased to cultivate the land and the 
time that Mr. Williamson cultivated it, there can be no 
doubt that Mr. Baker was exercising such acts of 
ownership as were properly incidental to the perform¬ 
ance of his duties as trustee. His records have been 
introduced, which show an itemized statement of all 
receipts from all sources on the Maguire property dur¬ 
ing the entire period, and the regular payment of taxes 
each year (R. 33, 34, 35, and 36). Exhibit 12, being his 
letter dated May 29th, 1916, regarding the payment of 
taxes, and suggesting provision for payment of future 
taxes, together with his records, conclusively shows the 
extreme care that he exercised in carrying out his 
duties with reference to the property. Under such cir¬ 
cumstances it has been held that actual possession may 
be had without putting the land to any beneficial use. 
Pollack v. McGrath, 32 Calif. 15. Mr. Williamson testi¬ 
fied that in 1919 or 1920 he found out that the general 
reputation in the neighborhood was that the property 
belonged to the Maguire estate, and he never heard of 
any change in that general reputation (R. 28, 29). The 
significance of this evidence is emphasized, because the 
reputation existed when the property had not been 
cultivated for several years, and just before Mr. Wil¬ 
liamson cultivated it. 

And so, also, it has been held that personal occupa¬ 
tion is not an indispensable condition where other cir¬ 
cumstances are sufficient to prove and establish a 
continuous possession, as in Worthley v. Burbanks, 146 
Ind. 534, 45 N. E. 779, where the court said: 

“Adverse possession of unproductive lands is 
shown by the recording of the deed under which 
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the occupant claims, by payment of taxes, by the 
cutting of all valuable timber, by going upon the 
land at intervals, by claiming absolute ownership, 
by the employment of agents in the neighborhood 
to look after it, and by the building of a brush 
fence around a portion claimed, without proof of 
actual occupancy.” 

The Supreme Court of the United States has had 
occasion to pass upon this same question in the case of 
Ewing v. Burnet, 11 Pet. 41, 9 L. Ed. 624, in which the 
facts were as follows: The Plaintiff brought a suit in 
ejectment to recover possession of a certain lot in the 
city of Cincinnati. Both the plaintiff and the defendant 
claimed under a deed from a common grantor, one 
John Cleves Symmes. The plaintiff received his deed 
on June 11th, 1798, and the defendant claimed under 
a deed dated May 21st, 1803. The defendant defended 
the suit on the ground that he had been in adverse pos¬ 
session of the property for twenty-one (21) years in 
accordance with the requirements of the Ohio statute. 
The lot was situated on a corner and was unimproved. 
People in the neighborhood passed over and around 
the lot at their pleasure. The bed of the lot was prin¬ 
cipally sand and gravel and was not fenced in nor was 
there any building or improvement made upon it until 
within a few years before suit was brought. The de¬ 
fendant’s evidence showed that he paid taxes upon this 
lot from 1810 to 1834, inclusive, and claimed it as his 
own. During that time he also claimed the exclusive 
right of digging and removing the sand and gravel 
from the lot, and gave permission to some so to do and 
refused it to others. In some cases the defendant 
brought actions of trespass against those who used the 
lot without his permission, and at different times he 
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made leases to different persons for the purpose of 
taking sand and gravel therefrom, besides taking it for 
himself, as he pleased. There was testimony from wit¬ 
nesses that the defendant had possession of the lot as 
exclusively as it was possible of a lot not built on or 
enclosed. There was also evidence that the prede¬ 
cessors under whom the plaintiff claimed knew of the 
defendant’s deed and knew of his claim to the lot, but 
there was no evidence that the plaintiff’s predecessor 
ever made an entry upon it, demanded possession, or 
exercised or assumed any exercise of ownership over 
it. There was a judgment below for the defendant. In 
affirming this judgment, the Supreme Court of the 
United States said: 

“On the next motion the only question pre¬ 
sented is on the legal sufficiency of the evidence 
to make out an ouster of the legal seisin and pos¬ 
session of Williams by the defendant, and a con¬ 
tinued adverse possession for twenty-one years 
before suit brought. 

“An entry by one man on the land of another 
is an ouster of the legal possession arising from 
the title, or not, according to the intention with 
which it is done; if made under claim and color 
of right, it is an ouster; otherwise, it is a mere 
trespass; in legal language, the intention guides 
the entry and fixes its character. That the evi¬ 
dence in this case justified the jury in finding an 
entry by the defendant on this lot as early as 1804 
cannot be doubted, nor that he claimed the exclu¬ 
sive right to it under color of title from that time 
until suit brought. There was abundant evidence 
of the intention with which the first entry was 
made, as well as of the subsequent acts related by 
the witnesses, to justify a finding that they were 
an assertion of a right in himself; so that the oidy 
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inquiry is as to the nature of the possession Jcept 
up. It is well settled that to constitute an adverse 
possession there need not he a fence built, or other 
improvement made (10 Pet. 442); it suffices for 
this purpose that visible and notorious acts of 
ownership are exercised over the premises in con¬ 
troversy for twenty-one years after an entry un¬ 
der claim and color of title. 

“So much depends on the nature and situation 
of the property, the uses to which it can be ap¬ 
plied, or to ‘ which the owner or claimant may 
choose to apply it, and it is difficult to lay down 
any precise rule adapted to all cases. But it may 
with safety be said that where acts of ownership 
have been done upon land which, from their nature 
indicate a notorious claim of property in it, and 
are continued for twenty-one years, with the 
knowledge of an adverse claimant without interup- 
tion or an adverse entry by him for twenty-one 
years; such acts are evidence of an ouster of a 
former owner and an actual adverse possession 
against him if the jury shall think that the prop¬ 
erty was not susceptible of a more strict or defi¬ 
nite possession than had been so taken and held. 
Neither actual occupation, cultivation or residence 
are necessary to constitute actual possession (6 
Pet. 513), when the property is so situated as not 
to admit of any permanent useful improvement, 
and the continued claim of the party has been evi¬ 
denced by public acts of ownership, such as he 
would exercise over property which he claimed in 
his own right and which he would not exercise 
over property which he did not claim.” 

See also, to the same effect, Ellicott v. Pearl, 10 Pet. 
412, 9 L. Ed. 475. 

The facts having shown an actual cultivation of the 
land for a fifteen-year (15) period from 1898 and a 
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resumption of the cultivation in 1918 at the earliest 
and possibly 1920 at the latest, by Mr. Williamson, at 
most, leaves but a few years in between, during which 
the land was not under cultivation. It is respectfully 
submitted that to constitute a continuous possession it 
is not necessary that the claimant should be actually 
upon the premises continually, so long as his claim is 
notoriously and openly asserted during the entire 
period. That this was done in the instant case is 
clearly evidenced by the fact that the taxes for the 
entire period were regularly paid by the Maguire 
estate, and coupled by the further fact that Mr. Baker 
kept personal records dealing with this particular 
property as well as all other property held for the 
benefit of the Maguire heirs, and by the general repu¬ 
tation of ownership in the neighborhood. 

So, in Aldrich v. Griffith, 66 Vt. 390, 29 Atl. 376, it 
was held that failure to exercise acts of ownership 
over timberland for eleven (11) years does not conclu¬ 
sively show abandonment of possession. To constitute 
a continuous possession it is not necessary that the 
occupant should be actually upon the premises con¬ 
tinually. The mere fact that time intervenes between 
successive acts of occupancy does not necessarily de¬ 
stroy the continuity of possession. 

So, also, in Harper v. Tapley, 35 Miss. 506, it was 
held that a mere removal from the land without any 
intent to abandon it, but with an intent to still use and 
claim it, constituted no waiver of a previous possession. 

And again, in Perry v. Lawson, 112 Ala. 480, 20 So. 
611, it was held that if a person enters on land under 
color of title and cultivates the land except for one (1) 

• year, during which he pastures it, and keeps up the 
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fences, it cannot be said as a matter of law that he has 
abandoned the possession because no one actually re¬ 
sides on the land. 

So, also, in Robinson v. Nor dm an , 75 Ark. 593, 88 
S. W. 592, the grantee took possession of the land by 
virtue of his deed and held adversely for about six (6) 
years, when the land was overflowed, compelling the 
complainant to leave it. During the six (6) years the 
grantee cleared part of the land and made other im¬ 
provements on it. Because of his acts of exclusive own¬ 
ership the land became generally known as bis land. 
During the year of the overflow it remained idle. Sub¬ 
sequently he planted trees on the land. No one ques¬ 
tioned his possession for about nine (9) years. It was 
held that he acquired title by adverse possession. 

The case of Holtzman v. Douglas , supra , is strongly 
in point. The principles for which we contend are so 
clearly set forth in the brief that was submitted on be¬ 
half of the appellees in that case, that the following 
quotation is made therefrom as appears on Page 403 of 
the Court of Appeals report : 

“The.reason of the rule requiring actual occupa¬ 
tion of ground to create a possessory title is, that 
notice may be thus given to the owner of an ad¬ 
verse claim of title. In this case notice is given by 
the land records and tax books of the city, as well 
as by the visible occupation and notorious use of 
the lot. A constructive possession of a part of a 
tract of ground may be adverse, when the party 
has color of title, and is in actual possession of the 
residue thereof. Tyler on Eject. & Ad. Pos. 895; 
Ellicott v. Pearl, 10 Pet. 412. Where one enters 
into possession under claim of title by a recorded 
deed, his entry and possession are referred to such 
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title, and he is deemed to have seisin of the land 
coextensive with the boundaries stated in his deed, 
if there is no one else in open adverse possession 
of any portion of it. Buswell on Lim. & Adv. Pos., 
Secs. 254, 255; Prescott v. Nevers, 4 Mason (C. C.) 
326. The presumption is that a party in possession 
under a recorded deed is claiming adversely, and 
according to his title. Forest v. Jackson, 56 N. H. 
357; Wickes v. Lake, 25 Wis. 71. An owner of 
ground cannot be excused for ignorance of the par¬ 
ticular claim of right under which the premises 
were held by those in possession. He is not in the 
position of a casual observer, but must diligently 
look to his own interests, know the boundaries of 
his land, and ascertain the extent, meaning and 
locality of any settlement made within his lines 
without his authority. Brownson v. Scanlon, 59 
Texas 226; Bracken v. Jones, 63 Texas 184, 187. 
The recorded deed, and the open and notorious pos¬ 
session and use of the lot, were sufficient to give 
notice to the world of a claim of right to the lot in 
question; but the continued payment of the taxes 
was ‘powerful evidence’ also of such claim. Elli- 
cott v. Pearl, 10 Pet. 412; Fletcher v. Fuller, 120 
U. S. 534, 553. The use of a vacant lot, openly, con¬ 
tinuously, and exclusively, is equivalent to an en¬ 
closure of the same, or the erection of buildings 
thereon. It is but another method of notifying the 
world that the party is claiming the right of owner¬ 
ship—that his ‘flag’ is planted there, and kept fly¬ 
ing over that ground. Ewing v. Burnet, 11 Pet. 
49-51.” 

The above case was a suit in ejectment, and the de¬ 
fense was adverse possession. The facts in the case 
were that a stone cutter and builder, who owned and 
occupied an adjoining lot, deposited in the latter part 
of 1865, upon the rear of the lot in controversy some 
pontoons, which he stored there until he could make 
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some disposition of them, and that he afterwards used 
a part of this lot for the deposit of stone and marble, 
which he used in his business. He testified that he had 
deposited three or four wagonloads of marble there as 
early as the year 1867, and that some of the pontoons 
remained on the lot four or five years. In 1870 he 
commenced to deposit stone in larger quantities, and in 
1872 he erected a small shed on the lot. 

The court discussed generally the law applicable. 
One of the contentions was that there was no actual en¬ 
closure of the land by the defendant such as to put the 
appellant upon notice of adverse possession. The court 
stated that it is well settled law that for the purposes 
of a title by adverse possession, actual enclosure is not 
necessary, and that any occupation of the property, 
visible and notorious, of which the property is sus¬ 
ceptible, and which excludes the true oicner from it, is 
sufficient, citing Ellicott v. Pearl, 10 Pet. 412, and 
Ewing v. Burnet, 11 Pet. 41. 

In the case of Holtzman v. Douglas the defendants 
had paid taxes on the property, and in this connection 
attention is invited to the language of the court herein 
before quoted at page 8. 

Noting the evidence of acts of use and occupation 
was not very strong during the entire period, the court 
states as follows: 

“While as to the early years of the occupation 
in this case, the evidence of acts of use and posses¬ 
sion is somewhat meager, and those acts them¬ 
selves might be regarded as rather indefinite, we 
cannot say as a matter of law that there was noth¬ 
ing to go to the jury with reference to occupation 
prior to 1870. We think there was sufficient evi- 
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deuce as to such occupation to be submitted to the 
jury; and it seems to us that the case was fairly 
and properly submitted to them upon the law. We 
are unwilling to disturb their verdict.” 

The Supreme Court of the United States, in affirm¬ 
ing the case, stated that payment of taxes as shown in 
the case is very important and strong evidence of the 
claim of title, and the failure of plaintiff’s predecessors 
to make any claim to the lot or to pay the taxes them¬ 
selves, is some evidence of an abandonment of any 
right in or claim to the property, citing Ewing v. Bur¬ 
net, supra. 

The court further stated that although there was no 
fence around this lot during the period in question, yet 
it was occupied by the tenant for the purposes of his 
business, that of marble and stonecutting, and although 
every foot of the property was not covered by his ma¬ 
terial, yet it was placed upon the lot in a convenient 
manner to be used by him in the prosecution of his busi¬ 
ness, and in a manner which showed that his possession 
was not in connection with any others, but was exclu¬ 
sive and perfect in himself. 

The question of the sufficiency of the evidence as to 
adverse possession of vacant and unimproved ground 
was later considered in the case of Davis v. Coblens, 12 
App. D. C. 53, which holds that although the evidence 
was somewhat meager as to acts of actual possession 
during the last two (2) years of the period, it was suffi¬ 
cient in connection with the proof of payment of taxes 
for over twenty (20) years. In the case cited, during 
most of the period of two (2) years in question, there 
was no actual use of the vacant lot by the claimant. 
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On the question of continuity of possession, appel¬ 
lants’ brief has cited some cases, most of which were 
decided in Texas, which apparently observe a very 
strict rule for requirements of continuous adverse pos¬ 
session. Attention is invited to cases in this brief, from 
a number of jurisdictions, holding that actual occupa¬ 
tion is not an indispensable condition where other cir¬ 
cumstances are sufficient to prove and establish a 
continuous possession. 

It is manifest that there will be a number of con¬ 
flicting decisions throughout the United States on such 
a question, and it is submitted that the principles con¬ 
tained in the cases of this jurisdiction and the Supreme 
Court of the United States, as shown in the cases of 
Holtzman v. Douglass, 5 App. D. C. 397, 168 U. S. 278; 
Ewing v. Burnet, 11 Pet. 41, Ellicott v. Pearl, 10 Pet. 
412, should govern this case, rather than attempt to 
settle a conflict between cases of other jurisdictions. 

It is also true that each case is determined by the 
facts involved, and attention is invited to the case of 
Reid v. Anderson, 13 App. D. C. 30, relied on by adver¬ 
sary on a question of continuity, wherein it is stated at 
Page 37: 

“It appears, according to the testimony of the 
defendant himself, there was a break in what he 
claims to be a continuity of possession, by the 
actual possession of the plaintiff for a period of 
about two years, in 1886 and 1887.” 

It is very clear that the act of the record owner in 
taking over actual possession for a period of about two 
years would break the continuity of adverse possession, 
but the evidence in this case shows an acquiescence by 
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adversaries’ predecessors in Schrider’s occupation 
and possession. The facts before the Court in that 
case, and in this, are so entirely dissimilar, that the 
statements therein as to continuous possession are in¬ 
applicable to this case. It is agreed that an abandon¬ 
ment or an interruption will stop the running of the 
Statute and the real question in each case is whether 
such has occurred. There is no evidence of any aban¬ 
donment or suspension in this case. 

IV 

Appellee Is Entitled to the Benefit of Title 25, Chapter I, 
Section 2, of the Code of 1929 

This section provides that in an action to recover 
vacant and unimproved lots of ground, it shall not be 
necessary, in order to maintain the defense of adver¬ 
sary possession, to show that the premises had been 
enclosed, and it is sufficient if the property had been 
assessed for taxation to the defendant, or those under 
whom he claims, and he, or they, had regularly paid 
taxes and were the only persons who had exercised 
control, over the same for a period of 15 years before 
the bringing of the action, such facts being the equiva¬ 
lent of possession by actual enclosure. 

Without attempting to point out the possible dis¬ 
tinctions between the degree of proof required under 
Section 1 and Section 2, it appears certain that in a case 
under Section 2, the defendant would be put upon a 
less degree of proof, it being sufficient to show payment 
of taxes for 15 years, and that the defendant was the 
only person who exercised control. It contemplates 
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vacant and unimproved lots of ground, and apparently 
does away with the necessity for enclosure, even though 
the ground is not used. This was vacant and unim¬ 
proved ground (R. 28). It would seem to be clear that 
this Section can only be used as a matter of defense 
and although it is contended that the evidence in this 
case is amply sufficient to confer title by adverse pos¬ 
session upon appellee under Section 1, it is as urgently 
contended that appellees’ real status in this case is that 
of a defendant, and that he is entitled to have the suffi¬ 
ciency of the evidence weighed by Section 2. The peti¬ 
tion of appellee, filed in this Court for the payment to 
him of the money in the Registerv (R. 2) states that 
appellee was paid by the District of Columbia the pro¬ 
ceeds of the condemnation, and thereafter -when the 
Faulks made their claim, the District requested 
Schrider to repay the proceeds so that it might be 
deposited in the Registerv of the Court, which Schrider 
voluntarilv did. Schrider -was not a Plaintiff. Subse- 
quently on April 20, 1937, the Faulks filed their peti¬ 
tion for payment to them of the fund (Record on 
Appeal in case No. 7036, P. 18). It has been the Faulks 
who have really been in the position of a Plaintiff, 
throughout the proceeding. They lost the first case 
below and they became appellants. Up to the time of 
the question raised by the Faulks, it never became 
necessary for Schrider to file a bill for title by adverse 
possession. The property in controversy had been in 
the name of his predecessors and himself since 1898, 
and had been assessed for taxation accordingly, and 
they had paid the taxes, and their title had never been 
disputed. They had kept possession and control of the 
property. If the property had not already been con¬ 
demned at the time that the Faulks discovered the tech- 
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nicality upon which they base their claim, it would have 
been necessary for them to have instituted a suit in 
ejectment to recover the property. In such a suit, 
Schrider undoubtedly would have been entitled to de¬ 
fend under Section 2. The fact that the property was 
condemned by the District and that the money paid 
therefore is now in the Registery of the Court, amounts 
to nothing more than an equitable conversion of the 
land to money and for the purposes of the point now 
under discussion, the Faulks are really in the position 
of Plaintiffs in ejectment, and Schrider is in the posi¬ 
tion of a defendant setting up adverse possession and 
is, therefore, entitled to the benefit of the provisions 
of Section 2. 

In the order on the mandate signed by Justice 
Luhring, setting this case down for trial, the caption 
of the condemnation case only, was given. This order 
was prepared by Counsel for the Faulks. When Coun¬ 
sel for the Faulks filed his third party complaint, and 
papers in connection therewith, he designated Schrider 
as Plaintiff, and the Faulks as Defendants. This choice 
of designation on his part does not have the effect of 
making Schrider a Plaintiff in the technical sense, so 
as to be deprived of the benefits of Section 2, and the 
Court now has the right to determine the true status 
of the parties and to make a decision accordingly. 

Appellants contend that because taxes for the second 
half of 1925 were not paid until 1929, and no taxes were 
paid by appellee after 1930, taxes were not “regularly 
paid for a period of fifteen years before the bringing 
of the action”. 

Regarding the tax for the second half of 1925, ap¬ 
pellee testified that he went to the District Building, 
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after his appointment as trustee in 1926, and specifi¬ 
cally inquired as to the tax status of this particular 
property, and was advised that nothing was due (R. 
25). A mistake of the tax authority ,s not chargeable 
to appellee, when he himself was trying to pay the 
taxes. Furthermore, taxes had been paid for the first 
half of the same year. Regular payment of taxes was 
proven from 1907 to 1930, a continuous period of 
twenty-four years “before the bringing of the action”. 

The law is well settled that when a title has once been 
acquired by adverse possession, it cannot be lost by 
subsequent abandonment or non-user. 

Todd v. Kaufman , 8 Mackey (19 D. C.) 304. 

Myers v. May hew, 32 App. D. C. 205. 

Where taxes have been paid for the requisite period, 
a subsequent failure to pay taxes will not divest or 
affect the title acquired by the regular payment thereof. 

2 C. J., Section 424, pages 205 and 206, and cases 
cited in Note 38. 

Appellants ’ contention is inconsistent with their ad¬ 
mission on page 10 of their brief “that if such title is 
established it will not thereafter be lost by failure to 
continue the adverse possession”. 

CONCLUSION 

Generally, on the case as a whole, we contend that the 
requirements laid down by this court with respect to 
the elements necessary to prove title by adverse pos¬ 
session have been met under the stricter requirements 
of Section 1 of Chapter 1, Title 25, invoking the com¬ 
mon-law rules of proof. 
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Reid v. Anderson, 13 App. D. C. 30. 

Johnson v. Thomas, 23 App. D. C. 141. 

Briel v. Jordan , 27 App. D. C. 202. 

Myers v. Mayhew, 32 App. D. C. 205. 

We repeat that we are entitled to have the evidence 
weighed under the lesser requirements of Section 2 of 
the same chapter and title. 

Appellants seek to soften the apparent inequity if 
it should be determined that appellee has during all 
these years been paying taxes on appellant’s property. 
We feel this question can not so easily be settled. We 
have confidence that the Court will sustain our con¬ 
tentions, but if the Court should be of a different opin¬ 
ion, we invoke the Court to exercise its power to order 
the fund impounded and remand the case for a deter¬ 
mination of the rights of appellee to recover the taxes 
paid, it being a fact that the appellants are non¬ 
residents. 


Respectfully submitted, 

Leon Pretzfelder, 

Leroy S. Bendheim, 
Francis M. Sullivan, 
Attorneys for Appellee. 
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FOR THE DISTRICT OF COLUMBIA. 


April Term, 1939. 
No. 7393. 


Carolyn Faulks and Edward A. Faulks, 
Appellants, 


v. 

Francis T. Schrider, Trustee, 
Appellee . 


REPLY BRIEF FOR APPELLANTS. 


I. 

Appellants, in their original Brief, asserted under 
their Point II (page 13) that upon the facts found it is 
affirmatively established that there has been no actual, 
open and notorious, hostile, exclusive, adverse posses¬ 
sion for any continuous period of fifteen years. Ap¬ 
pellants also asserted in their Brief that as to this 
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point they rest upon the findings of fact made by the 
lower court (page 13). 

No exceptions were taken respecting such findings 
which appear on pages 17 to 20 of the printed record. 
Therefore such findings must be taken as conclusive 
and binding. 

Throughout his brief appellee appears to ignore such 
findings, and attempts to interpret and to construe the 
evidence in order to arrive at his own findings, con¬ 
trary in some respects to those found by the court, 
particularly concerning the facts touching upon the 
physical or other possession of the property involved 
(Appellee’s Brief, pages 3, 4, 5, 6). The court’s find¬ 
ings show that from 1911 until 1918, “the property 
was not occupied, and it grew up in weeds and briars” 
(R. 19); and upon that finding and other affirmative 
findings of the lower court, no adverse possession is 
shown for any continuous period of fifteen years. 

An appellate court may examine the findings in the 
light of the pleadings, and may refer to the opinion of 
the trial court to clarify the meaning of a finding 
otherwise in doubt. American Propeller and Manu¬ 
facturing Company v. United States, 300 U. S. 475, 
57 Sup. Ct. 521 (1937). But it cannot pass upon the 
evidence. McCaughn v. Real Estate Land Title and 
Trust Company, 297 U. S. 606, 56 Sup. Ct. 604 (1936). 

Objections to findings must be by way of assign¬ 
ments of error. Gray, McFawn and Company v. Heg- 
arty, Conroy and Company, 27 Fed. Supp. 93 (1939); 
Penmac Corp. v. Esterbrook Steel Pen Manufacturing 
Company, 27 Fed. Supp. 86 (1939). 

It was held by this Honorable Court in Hazen v. 
Howley, 86 Fed. (2d) 217, a proceeding in equity, as 
follows: 
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“Under the rule settled in this jurisdiction, 
while we are not absolutely bound by a chancel¬ 
lor’s findings of fact, we do not disturb them on 
appeal unless upon an examination of the evi¬ 
dence they are clearly wrong”, 

citing Dear v. Guy, 64 App. D. C. 314, 78 Fed. (2d) 
198; Pollock v. Jameson, 63 App. D. C. 152, 70 Fed. 
(2d) 756; Rhoderick v. Swartzell, 62 App. D. C. 180, 
65 Fed. (2d) 813, certiorari denied 290 U. S. 677, 54 
Sup. Ct. 100; Matison v. Rusch, 61 App. D. C. 184, 59 
Fed. (2d) 360. See also U. S. v U. S. Shoe Machinery 
Company, 247 U. S. 32. 

Findings of fact made by the trial court in an action 
at laiv, a jury having been duly waived, have the force 
and effect of a verdict of a jury, and are conclusive as 
to all questions of fact. 

Willcuts v. Staltze, 73 F. (2d) 868 (C. C. A. 8th, 

1934) ; 

Lambert Tube Co. v. Jones Eng. and Constr. 

Co., 47 F. (2d) 74 (C. C. A. 8th, 1931); 

Southern Surety Co. v. Fidelity and Cas. Co., 

50 F. (2d) 16 (C. C. A. 8th, 1931); 

Chicago, M. <& St. P. R. Co. v. Flanders, 56 F. 

(2d) 114 (C. C. A. 8th, 1932); 

Brooks v. Willcuts, 78 F. (2d) 270 (C. C. A. 8th, 

1935) ; 

Board of Commissioners of Caddo County v. 

U. S., 87 F. (2d) 55 (C. C. A. 10th, 1936). 

The original proceeding in this matter was insti¬ 
tuted under the condemnation statute of the District 
of Columbia (Title 25, Sections 51-71), and very 
clearly was an action at law. In the instant proceed¬ 
ing required under mandate of this court, there was 
no jury trial. 
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II. 

Under his Point III, on his page 6, appellee asserts 
that where the owner of the legal title acquiesces in 
the ownership of the adverse claimant, only slight acts 
of ownership are necessary; and appellee cites and 
relies upon the decision in Lessee of Ewing v. Burnet , 
11 Pet. 41, 9 L. Ed. 624 (1837). 

In that case the Supreme Court stated (11 Pet. at 
page 51) that it could not be doubted that from the 
evidence adduced by the defendant it was competent 
for the jury to infer that the defendant “had exercised 
acts of ownership on and over it, during this whole 
period.” Under these circumstances the Court rightly 
affirmed a judgment in favor of the defendant on the 
issue of adverse possession. Obviously such decision 
is correct, and equally obviously the case is entirely 
different from the instant case where special findings 
of fact made by the trial court affirmatively show that 
Schrider and his predecessors had not exercised acts 
of ownership on and over the property during the 
whole period required to perfect a title by adverse 
possession . 

The court’s charge in Lessee of Ewing v. Burnet 
(with respect to which the Supreme Court stated “we 
can perceive no departure from established princi¬ 
ples”) is of interest, since it strongly supports the 
contention of the appellants in the instant case. The 
charge was as follows (as reported in 11 Peters at 
page 41): 

“The plaintiff having shown a deed for the 
premises in controversy older in date than that 
which was given in evidence by the defendant, on 
the prayer of the defendant, the court instructed 
the jury that his actual possession of the lot, to 
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protect his title under the statute of limitations, 
must have been twenty-one years before the com¬ 
mencement of this suit. That suing for trespass 
on the lot, paying the taxes, and speaking publicly 
of his claim, were not sufficient to constitute an 
adverse possession. That any possession short of 
an exclusive appropriation of the property by an 
actual occupancy of it, so as to give notice to the 
public and all concerned that he not only claimed 
the lot but enjoyed the profits arising out of it, 
was such an adverse possession as the statute re¬ 
quires. That to constitute an adverse possession 
it is not essential that the property should be in¬ 
closed by a fence or have a dwelling-house upon it. 
If it were so situated as to admit of cultivation as 
a garden, or for any other purpose without an in¬ 
closure, and it was so cultivated by the defendant 
during the above period, it would be sufficient; or 
if the lot contained a coal mine, or marble or stone 
quarry, and it was worked the above period by the 
defendant, he having entered under a deed for 
the whole lot, such an occupancy would be an ad¬ 
verse possession, though the lot had no dwelling- 
house upon it, and was not inclosed by a fence. 
And also, if the lot contained a valuable sand bank 
which was exclusively possessed and used by the 
defendant for his own benefit, by using the sand 
himself and selling it to others, and his occupancy 
of the lot in this manner was notorious to the pub¬ 
lic and all concerned; and if the defendant paid 
the taxes for the same, ejected and prosecuted 
trespassers on the lot, it being situated adjoining 
to the lots on which the defendant actually re¬ 
sided, except the intervention of a street which 
had not been graduated and opened so as to be 
used by the public; and said lot preserved the view 
of the defendant from his residence unobstructed, 
and such possession was continued the time re¬ 
quired by the statute, it would constitute an ad- 
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verse possession for the whole lot, the defendant 
having entered under a deed as aforesaid.” (Ital¬ 
ics supplied) 

Lessee of Ewing v. Burnet does not establish the 
proposition that actual possession, continued for the 
whole time required by the statute, may under some 
circumstances be unnecessarv. On the contrarv, the 
case sustains appellants’ contention that a claimant of 
a title by adverse possession who cannot show inclo¬ 
sure or actual residence, must show that he exercised 
other acts of ownership and possession on and over 
the property continuously during the entire statutory 
period. 

The appellants do not contend that actual inclosure 
is necessarv. Thev recognize that such is not the law. 
But they contend that there must be open and notori¬ 
ous, visible acts of ownership and possession on and 
over the property, of which the property is suscep¬ 
tible, continuous for the whole statutory period. 

It can hardly be contended that the property herein 
involved was not susceptible of actual possession. It 
was cultivated, during two insufficient periods of oc¬ 
cupancy, by the appellee’s predecessors (R. 1!)). If 
it had been cultivated during a continuous period of 
fifteen years, there would be no dispute between these 
appellants and the appellee. But the findings of the 
lower court affirnmth'elg show that such was not the 
case (R. 19). 

Appellee also cites and relies upon the decision in 
Ellicott v. Pearl 10 Pet. 412 (his Brief page 12). This 
decision is in no way out of harmony with appellants* 
contentions. 

In that case defendants and their tenants had occu¬ 
pied portions of a large tract of land, the whole of 
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which had been patented to defendants’ predecessor 
by the State of Kentucky. The defendants claimed 
title to the property by adverse possession as against 
the plaintiff, who claimed under a prior patent. The 
contention of the plaintiff was that the defendants’ 
title to the property by adverse possession was incom¬ 
plete because it did not appear that the property had 
been fenced in or actually resided upon, and that it 
was not shown that the defendants’ possession ex¬ 
tended over the entire tract covered by the patent. 

Although the defendants and their tenants had not 
fenced in, or actually resided upon, the entire tract, 
there teas no doubt that they had been in actual pos¬ 
session of at least a part of the property , continuously 
during the entire period necessary to establish title 
by adverse possession. 

The court merely held (entirely correctly) that the 
plaintiff’s assumption that there could be no possession 
to defeat an adverse title except by an actual residence, 
or an actual enclosure, was incorrect; that the erection 
of a fence was nothing more than an act presumptive 
of an intention to assert an ownership and possession 
over the property, and that there were many other 
acts equally evincive of such an intention, such as en¬ 
tering upon the land and making improvements there¬ 
on, raising a corp of corn, felling and selling trees, 
and the like, under color of title. The court further 
held that where there has been an entry on land under 
color of title by deed, the possession is deemed to ex¬ 
tend to the bounds of the deed, although the actual 
settlement and improvement be a small parcel only of 
the entire tract. 

The instant case is entirely unlike Ellicott v. Pearl 
in that in the former the findings affirmatively show 
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that there was no continuous actual possession of any 
part of the tract in question for the statutory period. 

The appellee in his brief (page 14) relies strongly 
upon the case of Holt swan v. Douglas, 168 U. S. 278 
(1897). However, in that case there was evidence from 
which the jury found that the defendants, the adverse 
possessors, had been in actual possession of the land in 
question for the entire period required to perfect an 
adverse title. Holtzman v. Douglas is, therefore, un¬ 
like the instant case where the special findings of fact 
bv the lower court affirmativelv show absence of actual 

« I * 

possession for the necessary period. 

To demonstrate the correctness of the above state¬ 
ments regarding Holtzman v. Douglas, reference need 
only be made to the instructions which the lower court 
gave to the jury in that case. The Supreme Court held 
(168 U. S. at page 286) that “the charge as given ivas 
substantially correct, and there was evidence in the 
case upon which to found it”. The charge referred to 
was as follows: 

“If the jury find from the evidence that William 
Douglas, the ancestor of the defendants, bought at 
a tax sale held by the late corporation of Wash¬ 
ington, so called, the property in controversy in 
this case and paid the price bid by him at such 
sale and received from the corporation of Wash¬ 
ington a deed to said property, which was by him 

dulv filed for record and recorded in the land rec- 
* 

ords of the District of Columbia more than twenty 
years prior to tin* commencement of this suit; that 
thereupon the said property was assessed to the 
said William Douglas on the tax books of the city 
of Washington and the taxes thereon from that 
time until the beginning of this suit paid by the 
said William Douglas or his successors in title, 
the defendants in this case; that at a period of 
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time more than twenty years before the commence¬ 
ment of this suit the said property was rented on 
behalf of the defendants to a person who took the 
same and held possession thereof as tenant of the 
defendants for the purposes of a stone yard, pay¬ 
ing rent therefor from the date of making such 
arrangement with the defendants, and that, al¬ 
though the said property was not inclosed by a 
fence, yet the person so renting the same, either 
upon the whole or a part thereof, during his oc¬ 
cupancy, deposited stone used by him in his busi¬ 
ness, and that such use and possession of the said 
property was continued by the occupant thereof 
actually, exclusively, continuously, openly, noto¬ 
riously, adversely and uninterruptedly for a period 
of twenty years next before the commencement 
of this suit, then the jury is instructed that the de¬ 
fendants are entitled to recover.” (Italics sup¬ 
plied) 

III. 

In his Conclusion (page 23), appellee requests that 
if the court should sustain appellants’ contentions, it 
exercise its power to order the fund impounded, and 
remand the case for a determination of the rights of 
appellee to recover the taxes paid. 

As observed in appellants’ original brief (page 26), 
appellee and his predecessors have enjoyed the use 
and benefit of appellants’ land during the periods of 
time indicated, without at anv time making anv ac- 
counting for the same. Accordingly, the matter of 
any right of the appellee to recover taxes paid, could 
not, in justice, be considered by any tribunal without 
also requiring from appellee, for appellants’ benefit, 
an accounting for the use of the land over these periods 
of time. 

However, this Honorable Court, in the prior pro¬ 
ceeding, remanded for a new trial “on the question 
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whether appellee is entitled to the funds as against 
appellants on the ground that he acquired title to the 
property involved by adverse possession” (69 D. C. 
Appeals 137) and the case was set for trial on the 
precise question of 

“Whether Francis J. Schrider or his predecessors 
in title acquired title to the property involved by 
adverse possession” (R. 14). 

This appeal is from the judgment of the low’er court 
upon the above single and specific issue, and the as¬ 
signments of error were so limited (R. 22, 23), and 
appellee cannot now raise other and alien issues. 

Respectfully submitted, 

John Wattawa, 

Joseph P. Tumulty, Jr., 
Attorneys for Appellants. 



